RULE 111

REQUESTS FOR ADMISSION

(a) Request for Admission. A party may serve upon any other
party a written request for the admission, for purposes of the
pending, c.tion only, of the truth of any matters within the scope
of Iit_}_:lg/ ®(b) set forth in the request that relate to statements
“oT opinions of fact or of the application of law to fact, including
the genuineness of any documents described in the request. Cop-
ies of documents shall be served with the request unless they
have been or are otherwise furnished or made available for in-

spection and copying. -

- Each matter of which an ‘admission is

requested shall be sepa@‘ately set forth, The request may, without

le
0

ave of court, be served upon the plamtlff after commencement
f the action and upon any other party with or after so=

_the summons ahd complamt upon that party..-

(-;6') P esgmsg The matter is admltted unless, within 30 days

after service of the request, or within such shorter or longer time
as the court may allow, the party to whom the request is directed
serves upon the party requesting the admission a written answer
or objection addressed to the matter, signed by the party or by
his attorney, but, unless the court shortens the time, a defend-

. ant shall not he required to serve answers or objections before the
expiration of éﬁ‘days after service of the summons and complaint

12(¢) <

upon him. If objection is made, the reasons therefor shall be
stated. The answer shall specifically deny the matter or set forth
in detail the reasons why the answering party cannot truthfully
admit or deny the matter. A denial shall fairly meet the sub-
stance of the requested admission, and when good faith requires
that a party qualify his answer or deny only a part of the matter
of which an admission is requested, he shall specify so much of it
as is true and qualify or deny the remainder. An answering par-
ty may not give lack of information or knowledge as a reason
. for failure to admit or deny unless he states that he has made
reasonable inquiry and that the information known or readily

obtainable by him is insufficient to enable him to admit or deny. )

A party who considers that a matter of which an admission has
been requested presents a genuine issue for trial may not, on
that ground alone, object to the request; he may, subject to the
“provisions of RumemS¥fer deny the matter or set forth reasons
why he cannot admit or deny it.

(e) Motian To detirmine suﬁpamuy.

The party who has requested the admissions may move to de-
termine the sufficiency of the answers or objections. Unless the
court determines that an objection is justified, it shall order that
an answer be served. If the court determines that an answer does
not comply with the requirements of this rule, it may order either
that the matter is admitted or that an amended answer be served.
The court may, in lieu of these orders, determine that final dis-
position of the request be made at a-pre-teied-eoniorence-or-a4
designated time prior to trial. The provisions of Rule W&?
apply to the award of expenses incurred in relation to the motion.
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(d) Effect of admission.

, Any matter admitted pursuant to GRE" -_— Ths rvle
41006885 is conclusively established
unless the court on motion permits withdraw-
.al or amendment of the admission. The court
may permit withdrawal or amendment when
the presentation of the merits of the case will
be subserved thereby and the party who
obtained the admission fails to satisfy the
court that withdrawal or amendment will
prejudice him in maintaining his case or his .
defense on the merits. Any admission m&de% this r vle
a party pursuant to SRisedivisiGempi=G80" 15
for the purpcse of the pending proceeding
only, and neither constitutes an admission by
him for any other purpose nor may be used
against him in any other proceeding.

(&) Fevm of response .,

Admiseions, denials and objections to
requests for admissions shall identify and
quote each request for admission in full
immediately preceding the ststement of any
admission, denial or objection thereto.
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COMMENT :

This rule is a combination of ORS 41.626 and Federal Rule 36.
vThé_present Oregon statﬁte is very similar to the federai | |
"rule but has a number of small language variations and thfee
substantial differences. Most of the minor language variations
have no purpose and the federal language was used. Some of the
Oregon language is awkward, e.g., use of ''shall" in the first sent-
ence of ORS 41.620(2), and repetitive, e.g., first two sentences
of ORS 41.626(4). The more significant language deviations from
the Oregon statutes are:

(a) Addition of the provision in paragraph (c) that allows
the court to postpone determination of objections. The federal
rule also makes specific reference to a postpdnement to a
pretrial conference, but this was deleted to conform to Oregon
practice. This reference was part of the 1970 revisions to this
rule and was designed to provide flexibility because of the increased
scope of admissions under paragraph (a) by the addition of refer-
ence to:opinions of the application of fact to law.

(b) The statute contains specific descriptions of attorneys
fee awards in subsection (5) and a sanction provision for refusal
to admit in subsection (6). vWith the general sanctions rule of
these rules, this was changed in section (c) to a reference to the
sanctions rule for attorneys fee awards. The sanctions for failure

to admit appear in Rule 112(c).

The irule does have some variations from the federal rule. It
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was subparagraphed with titles added and the order of some sent-
ences slightly rearranged. In subsection (d), the federal rule
permits withdrawal or amendment of admissions under the standards
of Rule 16, the pretrial rule. The Oregon language which spells
out the same standard, i.e., "when the presentation of the merits
of the case will be subserved thereby', was used. The most impor-
tant variation from the federal rule is the retention of ORS
41.626(3) as subsection (e) of this rule. This provision does not
appear in the federal rules but seems desirable to avoid shuffling
back and forth between requests and admissions. This approach does
end up with the réquests being typed twice. An altermative
approach would be the following provision from the Ohio rules:

"(C) Form of answers and objections to

requests for admissions. The party

submitting requests for admissions shall

arrange them so that there is sufficient

space after each request for admission

in which to type the answer or objections

to that request for admission. The mini-

mum vertical space between requests for
admissions shall be one inch."

The Ohio approach seems to have its own mechanical problems,
and the difference did not seem important enough to change the
existing Oregon statute.

The three substantial variations from the Oregon statute are
all 1970 revisions to Federal Rule 36. At least two of these

involve policy questions which the Council should consider:



(1) The Oregon rule prohibits service of a request by a
plaintiff within 20 days after service of summons, unless
leave of court is obtained. This was the pre-1970 federal
rule designed to protect a defendant from being forced to admit
before the defendant had time to get an attorney. The present
federal rule says the request may be served at any time, but a
defendant does not have to answer until the expiration of 45
days from the service of summons. This achieves the same objec-
tive and is more consistent with the approach of the other rules
and is designed to require less court intervention. The import-
ant limit is not when the request may be served but when it must
be answered. Since an Oregon defendant may have up to six weeks
to respond to the summons, the time limit for defendant's res-
ponse was increased from 45 to 60 days.

(2) The Oregon statute provides that a party may request
admission of "relevant matters within the scope of ORS 41.635

or documents...". The federal rule says that admissions may be
requested of matters ''that relate to statements or opinions of
fact or the application of law to fact" within the scope of dis-
covery. The Oregoﬁ stetutory language appears deliberate but leaves

the issue hanging'in the air. The existing Oregon statutory
language could be interpreted as consistent with the existing
federal rule or more restrictive. Whatever policy decision is
to be made, it should be clearly spelled out in the rule. The
suggested approach was that of the federal rules. The argument

of the advisory committee that drafted the federal rule is persua-

sive:
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"Not only is it difficult as a practical matter
to separate 'fact' from 'opinion' * * * * but
an admission on a matter of opinion may facili-
tate proof or narrow the issues or both. An
admission of a matter involving the application
of law to fact may, in a given case, even more
clearly narrow the issues. For example, an ad-
mission that an employee acted in the scope of
his employment may remove a major issue from the
trial."

(c) 1In defining the conditions under which lack of informa-
tion and belief may be asserted in a response, the Oregon statute
says this can be done only where the answering party states that
the information known or readily obtainable by him is insufficient.
The federal rule adds the requirement of a statement that "he has
made reasonable inquiry' and the information is not sufficient.

The federal language was used in section (b) of this rule. It
seems reasonable to require a party to ask agents or look at readily
available records rather than simply respond, "I don't know". The

advisory committee comment on this change is as follows:

The rule as revised adopts the majority view, as in keeping with
a basic principle of the discovery rules that a reasonable b‘u'rden
may be imposed on the parties when its gdischarge will facilitate
preparation for trial and ease the trial process. It has been argued
against this view that one side should not have the burden of
“proving”'the other side’s case. The revised rule requires only that
the answering party make reasonable inquiry and secure such
knowledge and information as are readily obtainable by him. In
most instances, the investigation will be necessary either to his own
case or to preparation for rebuttal. Even when it is not, the informa-
tion may be close enough at hand to be “readily obtainable.” Bule
36 requires only that the party state that he has taken these steps.
The sanction for failure of a party to inform himself before he
answers lies in the award of costs after trial, as provided in Rule

37). * *.*
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cases to any situation where the mental and physical condition
of a party is at issue, The reference to blood tests and persons
in the custody or wder the legal control of a party would
authorize court-ordered blood tests in patemity disputes.

. Sectian 44 B, is also adapted from the federal rule. It
provides for a mpre complete exchange of reports than that
contenplated by the existing ORS sections. In ae respect the
rule is narrower than existing practice; it only allows the
examined party to secure a copy of the report, as opposed to any

my°
Section 44 C. is based an ORS 44.620(2),

Section 44 D. is based an ORS 44.630 but the language was
modified to specifically cover the situation where the party
obligated to fiunish a report does mot have a written report.

Section 44 E. is based upon ORS 441.810. Despite its
location in ORS, the provision is a discovery rule. As enacted,
the provision was apparently intended to allow examination of
hospital records related to the injuries forming the basis for a
claim, but the language used in the codification did not make
this clear. See e & rel Calley v, Olsen, 271 Or 369 (1975).
The language was modified to conform to the original intent.

RILE 45 M% -

REQUESTS FOR ADMISSION QM
A, Request for admission. A party may serve upon any wh

U
other party a written request for the admission, for purposes of W
the pending action or proceeding only, of the truth of any M
naﬁters within the scope of Rule 36 B. set forth in the request MW ‘/Wg

o

that relate to statements or opinions of fact or of the application
of law to fact, including the genuineness of any documents
described in the request. Copies of documents shall be served

wx(( with the request wnless they havwe bc—;en or are otherwise furnished

G\j:)( or made available for inspection and copying., Each matter of
vhich an admission is requested shall be separately set forth.
The request may, wft.ﬁout leave of court, be served upon the
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plaintiff after commencement of the action or proceeding and upon
any other party with or after service of the sumons and complaint
wpon that party. .
B. Response. Within 3 days after service of the request, %
or within such shorter or longer time as the ocourt may allow, the
party to whom the request is directed shall serve upon the party
requesting the admission a written answer or objection addressed
to the matter, signed by the party or by the attorney for the
party, but, wnless the court shortens the time, a defendant shall
not be required to serve answers or objections before the
expiration of 45 days after service of the summons and complaint
upon such defendant. If objection is made, the reasons therefor
shall be stated. The answer shall specifically deny the matter or
set forth in detail the reasons why the answering party cammot
truthfully admit or deny the matter. A denial shall fairly meet
the substance of the requested admission, and when good faith
requires that a party qualify the answer or deny only a part of
the matter of which an admission is requested, the responding
party shall specify so mich of it as is true and qualify or deny
the remainder. An answering party may not give lack of informa-
tion or knowledge as a reason for failure to admit or deny wnless
it is stated in the answer that the answering party has made
reasonable inquiry and that the information known or readily
obtainable by the answering party is insufficient to enable such
party to admit or deny. A party who considers that a matter of
which an admission has been requested presents a genuine issue
for trial mey mot, on that grond alone, object to the request;
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such party may, subject to the provisions of Rule 46 C., deny

the matter or set forth reasons why he cannot admit or deny it.

——__
If a written answer or objection to any request, other than a

request for the admission of the genuineness of documents or
things, is not served within the time specified abowve, the party W L
requesting the admission may apply to the court for an order {)\
that the matter requested shall be deemed admitted. The order

shall be granted unless the party to whom the request is direc-

the genuineness of documents or things are deemed admitted
without court order if a written answer or objection is not

served within the time specified above. The provisions of Rule

46 A.(4) apply to the award of expenses incurred in relation to
the motion.

C. Motion to determine sufficiency. The party who has

requested the admissions may move to determine the sufficiency of
the answers or cbjections. Unless the court determines that an
objection is justified, it shall order that an answer be serwved.
If the court determines that an answer does not comply with the
requirements of this rule, it may order either that the matter

is admitted or that an amended answer be served. The court may,
in lieu of these orders, determine that final disposition of the
request be made at a designated time prior to trial. The pro-
visions of Rule 46 A.(4) apply to the award of expenses incurred
in relation to the motion.
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D. Effect of admission. Any matter admitted pursuant to

this Rule is conclusiwvely established unless the court m motion
permits withdrawal or amendment of the admission. The court may
permit withdrawal or amendment when the presentation of the merits
of the case will be subserved thereby and the party who obtained
the admission fails to satisfy the court that withdrawal or amend-
ment will prejudice such party in maintaining such party's case or
his defense an the merits. Any admission made by a party pursuant
to this rule is for the purpose of the pending action or proceeding
aly, and neither constitutes an admission by such party for any
other purpose nor may be used against such party in any other action
or proceeding.

E. Formm of response. The request for admissions shall be

so arranged that a blank space shall be provided after each
separately nmumbered request., The space shall be reasonably calcula-
ted to enable the answering party to insert the admissions, denials

_ or objections within the space. If sufficient space is not provided,
the answering party may attach additional papers with the admissions,
denials or objectiéns and refer to them in the space provided in the
request.

F. Number. A party may serve more than one set of requested
admissions wpon an adverse party, but the total mmber of requests
shall not exceed thirty, unless the court otherwise orders for good
cause shown after the proposed additional requests have been filed.
In detemmining what constitutes a request for admission for the
purpose of appljing this limitation in mumber, it is intended that
each request be counted separately, whether or not it is subsidiary
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or incidental to or dependent upon or included in another
request, and however the requests may be grouped, combined or
arranged.

BACKGROUND NOTE

(RS sectioms superseded: 41.626,

COMMENT

This rule is a combination of ORS 41.626 and Federal Rule 36.
The principal variations from the ORS section, which were taken
from the federal rule are: elimination of any restrictions on when
requests for admissions may be served in Section 46 A. and the
additional time to respond for defendants served with requests; the
specific language in section 46 A. allowing requests as to ''state-
ments or opinions of fact of the application of law to fact"; and,
the addition of a requirement in 46 B. that lack of information and
belief may only be used as a response where ''the answering party has
made reasonable inquiry."

The Council also added several provisions that appear neither
in the ORS section or the federal rule. Section 46 B. was modified
to eliminate the automatic admission arising from failure to respond
within the time allowed for admissions other than the genuineness
of documents and things. The party serving the admission must
apply to the court for an order that the mtter requested is
deemed admitted. This was done because it was felt the automatic
admission created a procedural trap. Parties receiving requests
for admissions camot simply ignore them, however, and then resist
a court order, as the rule provides the order establishing the
admission shall be given unless mistake, inadvertence or excusable
neglect is shown. Requests for admission of the genuineness of
documents and things are automatically admitted if not denied; the
danger of a serious procedural mistake arising from an admission
of this type is slight, and such admissions are routinely used to
awid the necessity of authentication of exhibits at trial. The
Council also added sections 46 E. and F. Section 46 E. replaces
(RS 41.626(3) and provides that space shall be left for responses
in the admissions form, rather than requiring that the request
be retyped on a separate response. It was felt this would be
consistent with the approach in the interrogatories rule and
would minimize total typing time inwolwed. Section 46 F. provides
a nunber limitation on requests for admissions similar to the
rule governing interrogatories.
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4
RULE £
REQUESTS FOR ADMISSION

A. Request for admission. A party may serve upon any other party

a written request for the admission, for pu:rooseq of the pending action
only, of the truth of any matters within the scope of Rule é)ﬁ B. set forth
in the request that relate to statements or opinions of fact or of the
application of law to fact, including the genuineness of any documents
described in the request. Copies of documents sha]l be served with the
request unless they have been or are otherwise furnished or made available
for inspection and copying. Each matter of which an admission is requested
shall be separately set forth. The request may, without leave of court,
be served upon the plaintiff after commencement of the action and upon any
other party with or after service of the sumrons and complaint upon that
party. | |

B. Response. Within 30 days after service of the request, or within
such shorter or longer time as the court may allow, the party to whom the -
request is directed shall serve upon the party requesting the admission a

written answer or objection addressed to the matter, signed by the party

- or by his attorney, but, unless the court shortens the time, a defendant

shall not be required to serve answers or ob]j ectiohs before the expiration
of 45 days after service of the summons and complaint upon him. If objec-
tion is made, the reasons therefor shall be stated. The answer shall spec-
ifically deny the matter or set forth in detail the reasons why the answering
par*’y cannot truthfully admit or deny the matter. ;ﬁ\ denial shall fairly

meet the substance of the requested admission, ancf when good faith requires

that a party qualify his answer or deny on'y a part of the matter of which



an admission is requested, he shall specify so much of it as is true and

qualify or deny the remainder. An answering party may not give lack of
information or knowledge as a reéson for failure to admit or deny unless

'he states that he has made reasonable inquiry and that the information

known or readily obtainable by him is insufficient to enable him to admit

or deny. A party who considers that a matter of which an admission has

been requ%sted presents a genuine issue for trial may not, on that ground

alone, object to the request; he may, subject to the provisions of

Rule g C., deny the matter or set forth reasons why he cammot admit or

deny it. If a written answer or objection is not served within the time
specified above, the party requesting the admission may apply to the

court for an order that the matter requested shall be deemed admitted.

The order shall be granted unless the party to whom thé request is directed ),
establishes that the failure to respond was due to mistake, inadve@e f //} “
or excusable neglect. The provisions of Rule Jﬁ A. apply to the award of

>

expenses incurred in relation to the motion.

C. Motion to determine sufficiency. The party who has requested
the admissions may move to determine the éufficiency of the answers or
objections. Unless the court determines that an objection is justified, it
shall order that an answer be served. If the court determines that an
answer does not conply with the regquirements of this Rule, it may order
either that the matter is admitted or that an amended answer be served.

The couxrt may, in lieu of these orders, determine that final disposition
of the request be made at a designated time prior toftrial. The prévisions
of Rule lﬁfé'A. apply to the award of expenses incurred in relation to the

motion.



D. Effect of admission. Any matter admitted pursuant to this Rule

is conclusively established unless the court on motion permits withdrawal or
amendment of the admission. The coﬁrt may permit withdrawal or amendment
when the presentation of the merits of the case will be subserved thereby
and the party who obtained the admission fails to satisfy the court that
withdrawal or amendment will prejudice him in maintaining his case or his
defense on the merits. Any admission made by a party pursuant to this Rule’
is for the purpose of the pending pr_oceedjng only, and neithef constitutes
an admission by him for any other purpose nor may be used against him in

any other proceeding.

E. Form of reponse. The request for admissions shall be

so arranged that a blank space shall be provided after each separately
numbered request. The space shall be reasonably calculated to enable the
answering party to insert the admissions, denials or objections within the
space. If sufficient space is not provided, the answering party may
attach additional papers with the admissions, denials or objections: anci
refer to them in the space provided in the request.

F. Number. A party may serve more than one set of requested
admission upon an adverse party, but the total mumber of requests shall not
exceed thirty, unless the court otherwise orders for good cause shown after
the proposed additional requests have been filed. In determining what
constitute:z a request for admission for the purpose of applying this limi-
tation in number, it is intended that each request be counted separately,
whether or not it is subsidiary or incidentza! to or dependent upon or
included in another request, and however the requests may be grouped, comb--

ined or arranged.
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COMMENT :

This rule is a combination of ORS 41.626 and Federal Rule 36.
The principle variations from the ORS sectioq,which were taken from
the federal rule are:tREXEXXEXBXRHIABARHEXARXXEXKXRHKXBBEX IXXXMIKEAKIXKE
XEXX¥EX elimination of any restrictions on when ZKXXXXX requests for
admissions <ould be served in Section 46 A and the additional time
.to respond for defendants served with requests with the complaint; i
the specifdc latﬁlage in section 46 A allowing requests as to M 9’645
""statements or opinons of fact or the application of law to fact;
and, the addition of a requriement”3fE5f“T5EEﬁgfﬁzﬁ?g?ﬁittvﬂ“ﬁﬁa’///}
belief may only be XHEXXKXX used as a response where a party
states that '"he has made reasonable inquiry".

The council also added several provisions that appear neither in
the Okd section or the federal rule. Section 46B was modified to eliminate
the automatic admission arising from failure to respond within the
time allowed. The party serving the admission must apply to
the court for an order that the matter requested is deemed admitted.
This was done because it was felt the automatic admission created a
procedural trap. Parties receiving requests for admissions cannot
simply ignore them, however,and then seek to avoid a court order
as the rule provides the ¥X order establishing the admission shall
be given unless mistake, 1nadvertanc8 or excusable neglect is shown.
The cough@l also added #egw sections E and”F. Section E replaces
ORS 41.626(3) and provides that space shall be left for responses
in the admissions form, father than requiring that the request be
retyped on a seperate Tresponse. It was felt this would be consistant
with the approach in the interrogatories rule and would minimize toatl
typing time involved. SectionF provides a number limitation on
requests for admissions similar to 1ﬁXKXXX§XKKKXKXX the rule
governing interrogatories.



RULE 45
REQUESTS FOR ADMISSION

s A. Request for admission. A party may serve upon any other

pm:§Mttm request for the admission, for purposes of the pend-
ing action only, of the truth of any matters within the scope of Rule
. 36 B. set forth in the request that relate to statements or opinions
of fact or of the application of law to fact, including the genuineness
of any documents described in the request. Copies of documents shall
be served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. Each matter
of which an admission is requested shall be separately set forth.
The request may, without leave of court, be served upon the plaintiff
after commencement of the action and upon any other party with or
after service of the summns and complaint upon that party.
B. Response. The-matter is admitted inless, &tbin 30 days
after service of the request, or within such shorter or longer time
as the court may allow, the party to whom the request is directed
serves upon the party requesting the admission a written answer or
objection addressed to the matter, signed by the party or by his attor-
ney, but, unless the court shortens the time, a defendant shall not
be required to serve answers or objections before the expiration of
/160“ days after service of the summons and complaint upon him. If objec-
tion is made, the reasons therefor shall be stated. The answer shall
specifically deny the matter or set forth in detail the reasons why
the answering party camnot truthfully admit or deny the matter. A
denial shall fairly meet the substance of the requested admission,
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and vhen good faith requires that a party qualify his answer or deny
only a part of the matter of which an admission is requested, he
sha].}3 specify so much of it as is true and qualify or deny the remain-
der. f’i? answering party may mot give lack of information or knowledge

as a reason for failure to admit or deny unless he states that he has

made reasonable inquiry and that the information known or readily

obtainable by him is insufficient to enable him to aduwit or deny.

A party who considers that a matter of which an admission has been
requested presents a genuine issue for trial may mot, on that ground
alone, object to the rerquest; he may, subject to the provisions of
Rule 46 C., deny the matter or set forth reasons why he carnnot admit
or deny it. If a written answer or objection is not served within the
time specified above, the party requesting the admission may apply to
the court for an order that the matter requested shall be deemed admit-
ted. The order shall be granted unless the party to whom the request
is directed establishes that the failure to respond was due to ansﬁake,
inadvertence or excusable neglect. The provisions of Rule 46 A(.‘f?apply
to the award of expenses incurred in relation to the motion.

C. Motion to determine sufficiency. The party who has reques-

ted the adnissions may move to determine the sufficiency of the answers
or ocbjections. Unless the court determines that an objection is justi-
fied,' it shall order that an answer be served. If the court determines
that an answer does not comply with the requirements of this rule, it
may order either that the matter is admitted or that an amended answer
be served. The court may, in lieu of these orders, determine that

final disposition of the request be made at a designated time prior to
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(4)
trial. The provisions of Rule 46 A, apply to the award of expenses

incurred in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to this

Rule g.'s* conclusively established unless the court on motion permits
4
withdrawal or amendment of the admission. The court may permit with-

drawal or amendment when the presentation of the merits of the case

* will be subserved thereby and the party who obtained the admission

fails to satisfy the court that withdrawal or amendment will prejudice
him in maintaining his case or his defense on the merits. Any admission
made by a party pursuant to this Rule is for the purpose of the pend-
ing proceeding only, and neither constitutes an admission by him for

any other purpose nor may be used against him in any other proceeding.

E. Yorm of reponse. The request for admissions shall be so

arranged that a blank space shall be provided after each separately
nubered request. The sg shall be reasonably calculated to enable

the answering party the admissions, denials or objections within
the space. If sufficiest space is not provided, the answering party
may attach additional papers with the admissions, denials or cbjections
and refer to them in the space provided in the request.

F. Number. A party may serve more than one set of requested
admission upon an adverse party, but the total mmber of requests shall

not exceed thirty, unless the court otherwise orders for good cause

shown after the proposed additional requests have been filed. In deter-

mining what constitutes a request for admission for the purpose of
applying this limitation in mmber, it is intended that each request be
comnted separately, whether or not it is subsidiary or incidental to or

dependent upon or included in another request, and however the requests
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may be grouped, combined or arranged.
BACKGROUND NOTE

ORS sections superseded: 41,626,

careir

e e
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"This rule is a combination of ORS 41.626 and Federal Rule 36.
The principle variations from the ORS section, which were taken
from the federal rule are:, elimination of any restrictions on when
_ requests for admissions A& be served in Section 46 A. and the
additional time to respond for defendants served with requests, with

int; the specific language in section 46 A. allowing requests

as to "'statements or opinions of fact of the application of law to
fact"; and, the addition of a requirement in 46 B. that lack of informa-
tion and belief may only be used as a response where a party states
that "he has made reasonable inquiry'.

The Council also added several provisions that appear neither
in the ORS section or the federal rule. Section 46 B. was modified
to eliminate the automatic admission arising from failure to respond
within the time allowed. The party serving the admission must apply
to the court for an order that the matter requested is deemed admitted.
This was done because it was felt the automatic admission created a
procedural trap. Parties receiving requests for admissions cannot
simply ignore them, however, and then s=zek to avoid a court order,
as the rule provides the order establishing the admission shall be
given wnless mistake, inadvertence or excusable neglect is shown.

The Council also added sections'f. and F. Section'ﬁﬁ. replaces ORS
41.626(3) and provides that space shall be left for responses in the
admissions form, rather than requiring that the request be retyped on
a separate respnse. It was felt this would be consistent with the
approach in the interrogatories rule and would minimize total typing
time inwolved. Sectionl F. provides a number limitation on requests
for admissions similar to the rule governing interrogatories.
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RULE 45
REQUESTS FOR ADMISSION

A. Request for admission. A party may serve upon any other

party a written request for the admission, for purposes of the pending
action only, of the truth of any matters within the scope of Rule 36 B.
set forth in the request that relate to statements or opinions of fact
or of the application of law to fact, inlcuding the genuineness of any
documents described in the request. Copies of documents shall be
served with the request unless they have been or are otherwise furnished
or made available for inspection and copying. Each matter of which an
admission is requested shall be separately set forth. The request may,
without leave of éourt, be served upon the plaintiff after commencement
of the action and upon any other party with or after service of the
summons and complaint upon that party.

B. Response. Within 30 days after service of the request, or
within such shorter or longer time as the court may allow, the party to
whom the request is directed serves upon the party requesting the
admission a written answer or objection addressed to the matter, signed
by the party or by his attorney, but, unless the court shortens the time,
a defendant shall not be required to serve answers or objections before
the expiration of 45 days after service of the summons and complaint upon
him. If objection is made, the reasons therefor shall be stated. The
answer shall specifically deny the matter or set forth in detail the
reasons why the answering party carmot truthfully admit or deny the matter.

A denial shall fairly meet the substance of the requestéd admission,
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and when good faith requires that a party qualify his answer or deny
only a part of the matter of which an admission is requested, he

shall specify so much of it as is true and qualify or deny the remain-
der. An answering party mé.y not give lack of information or knowledge
as a reason for failure to admit or deny unless he states that he has
made reasonable inquiry and that the information known or readily
obtainable by him is insufficient to enable him to admit or deny.

A party vwho considers that a matter of which an admission has been
requested presents a genuine issue for trial may not, on that ground
alone, object to the request; he may, subject to thé provisions of
Rule 46 C., deny the matter or set forth reasons 'why he cannot admit
or deny it. If a written answer or objection is mot served within the
time sf;ecified above, the party requesting the admission may apply to
the court for an order that the matter requested shall be deermed admit-
ted. The order shall be granted unless the party to whom the request
is directed establishes that the failure to respond was due to mistake,
inadvertence or excusable neglect. The provisions of Rule 46 A.(4) apply
to the award of expenses incurred in relation to the motion.

C. Motion to determine sufficiency. The party who has reques-

ted the admissions may move to determine the sufficiency of the answers
or objections. Unless the court determines that an objection is justi-
fied, it shall order that an answer be served. If the court determines
that an answer does not comply with the requirements of this rule, it
may order either that the matter is admitted or that an amended answer
be served. The court may, in lieu of these orders, determine that

final disposition of the request be made at a designated time prior to
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trial. The provisions of Rule 46 A.(4) apply to the award of expenses
incurred in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to this

Rule is conclusively established unless the court on motion permits
withdrawal or amendment of the admission. The court may permit with-
drawal or amendment when the presentation of the merits of the case
will be subserved thereby and the party who obtained the admission
fails to satisfy the court that withdrawal or amendment will prejudice
him in maintaining his case or his defense on the merits. Any admission
made by a party pursuant to this Rule is for the purpose of the pend-
ing proceeding mly, and neither constitutes an admission by him for
any other purpose nor may be used against him in any other proceed:’ng.-
E. Form of reponse. The request for admissions shall be so

arranged that a blank space shall be provided after each separately
munbered request. The space shall be reasonably calculated to enable
the answering party to insert the admissions, denials or objections within
the space. If sufficient space is not provided, the answering party
may attach additional papers with the admissions, denials or objections
and refer to them in the space provided in the request.

F. Number. A party may serve more than one set of requested
admission upon an adverse party, but the total mumber of requests shall
not exceed thirty, unless the court otherwise orders for gpod cause
shown after the proposed additional requests have been filed. In deter-
mining what constitutes a request for admission for the purpose of
applying this limitation in mmber, it is intended that each request be
counted separately, whether or not it is subsidiary or incidental to or

dependent upon or included in another request, and however the requests
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may be grouped, combined or arranged.

BACKGROUND NOTE

ORS sections superseded: 41.626

COMENT

This rule is a conbination of ORS 41.626 and Federal Rule 36.
The principle variations from the ORS section, which were taken
from the federal rule are: elimination of any restrictions on when
requests for admissions may be served in Section 46 A. and the
additional time to respond for defendants served with requests; the
specific language in section 46 A. allowing requests as to ''state-
ments or opinions of fact of the application of law to fact''; and,
the addition of a requirement in 46 B. that lack of information and belief
may only be used as a response where a party states that 'he has made
reasonable inquiry'.

The Council also added several provisions that appear neither in the
ORS section or the federal rule. Section 46 B. was modified to eliminate
the automatic admission arising from failure to respond within the time
allowed. The party serving the admission must apply to the court for an
order that the matter requested is deemed admitted. This was done because
it was felt the gutomatic admission created a procedural trap. Parties

" receiving requests for admissions cammot simply ignore them, however, and

then seek to avoid a court order, as the rule provides the order establish-
ing the admission shall be given unless mistake, inadvertence or excusable
neglect is shown. The Council also added section 46 E. and F. Section 46
E. replaces ORS 41.626(3) and provides that space shall be left for respon-
ses in the admissions form, rather than requiring that the request be re-
typed on a separate response. It was felt this would be consistent with
the approach in the interrogatories rule and would minimize total typing
time involved. Section 46 F. provides a number limitation on requests

for admissions similar to the rule governing interrogatories.
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cases to any situation where the mental and physical condition
of a party is at issue. The reference to blood tests and persons
in the custody or wnder the legal control of a party would
authorize court-ordered blood tests in patemity disputes.

Section 44 B. is also adapted from the federal rule., It

' provides for a more complete exchange of reports than that

contenplated by the existing ORS sections. In ae respect the
rule is narrower than existing practice; it anly allows the
examined party to secure a copy of the report, as opposed to an

Secticn 4 C. is based an ORS 44.620(2).

Section 44 D. is based cn ORS 44.630 but the language was
modified to specifically cover the situation where the party
obligated to furnish a report does rot have a written report.

Section 44 E. is based upon ORS 441,810, Despite its
location in ORS, the provision is a discovery rule. As enacted,
the provision was apparently intended to allow examination of
hospital records related to the injuries forming the basis for a
claim, but the language used in the codification did not make
this clear. See State ex rel Calley v, Olsen, 271 Or 369 (1975).
The language was modified to conform to the original intent.

RILE 45
REQUESTS FOR ADMISSION

A, Request for admission. A party may serve upon any
other party a written request for the admission, for purposes of

the pending action or proceeding anly, of the truth of any

matters within the scope of Rule 36 B, set forth in the requesﬁ
that relate to statements or opinions of fact or of the application
of law to fact, including dne genuineness of any documents
described in the request. Copies of documents shall. be served
with the request wnless they have been or are otherwise furnished
or made available for inspection and copying. Each matter of
which an admission is requested shall be separately set forth.

The request mgy, without leave of court, be served won the
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plaintiff after commencement of the action or proceeding and wpon
any other party with or after service of the summns and complaint

- uwpon that party.

B. Response. Within 30 days after service of the request,
or within such shorter or longer time as the couwrt may allow, the
party to whom the request is directed shall serve upon the party
requesting the admission a written answer or objection addressed
to the matter, signed by the party or by the attomey for the
party, but, wnless the court shortens the time, a defendant shall
not be required to serve answers or objections before the
expiration of 45 days after servipé of the sumons and complaint
upon such defendant. If objection is made, the reasons therefor
shall be stated. The énswer shall specifically deny the matter or
set forth in detail the reasons vhy the answering party cammot
truthfully admt or deny the matter. A denial shall fairly meet
the substance of the requested admission, and when good faith
requires that a party qualify the answer or deny only a part of
the matter of which an admission is requested, the responding
party shall specify so much of it as is true and qualify or deny
the remainder. An answering party may mot give lack of informa-
tion or knowledge as a reason for failure to admit or deny unless
it is stated in the answer that the answering party has made
reasonable inquiry and that the information known or readily
obtainable by the answering party is insufficient to enable such

party to admit or deny. A party who considers that a matter of

vhich an admission has been requested presents a genuine issue
for trial may mot, on ﬁ"lat gromnd alone, object to the request;
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such party may, subject to the provisions of Rule 46 C., deny
the matter or set forth reasons vhy he camot admit or deny it.
If a written answer or cbjection to any request, other than a
request for the admission of the genuineness of documents or
things, is mot served within the time specified zbove, the party
requesting the admission may apply to the court for an order
that the matter requested shall be deemed admitted. The order
shall be granted umnless the party to whom the request is direc-
ted establishes that the failure to respond was due to mistake,
inadve.ftence or excusable neglect. Requests for admission as to
the genuineness of documents or things are deemed admitted
without court order if a written answer or objection is mot
served within the time specified abowe. The provisions of Rule
46 A.(4) apply to the award of expenses incm;red in relation to
the motion. | |

C. Motion to determine sufficiency. The party who has

requested the admissions may nove to determine the sufficiency of
the answers or ocbjections. Unless the court determines that an
objection is justified, it shall order that an answer be serwved.
If the court determines that an answer does not comply with the
requirements of this rule, it may order either that the matter

is admitted or that an amended answer be served. The com:t' may,
in lieu of these orders, determine that final disposition of the
request be made at a designated time prior to trial. The pro-
visions of Rule 46 A.(4) apply to the award of expenses incurred
in relation to the motion.
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D. Effect of admission. Any matter admitted pursuant to

this Rule is conclusively established unless the court e motion
permits withdrawal or amendment of the admission. The court may
permit withdrawal or amendment when the presentation of the merits
of the case will be subserved thereby and the party who obtained
the admission fails to satisfy the court that withdrawal or amend-
ment will prejudice such party in maintaining such party's case or
his defense m the merits. Any admission made by a party pursuant
to this rule is for the purpose of the pending action or proceeding
aly, and neither constitutes an admission by such party for any -
other purpose nor may be used against such party in any other action
or proceeding,

-E. Fom of response. The request for admissions shall be
so arranged that a blank space shall be provided after each
separately mmbered request. The space shall be reasonably calcula-
ted to enable the answering party to insert the admissions, denials
or objectims within the space. If sufficient space is not provided,
the answering party may attach additional papers with the admissions,
denials or objections and refer to them in the space provided in the
request. '

F. Nuiber. A party may serve more than one set of requested
admissions upon an adverse party, but the total mmber of requests
shall not exceed thirty, wmnless the court otherwise orders for good
cause shown after the prbposed' additional requests have been filed,
In determining what constitutes a request for admission for the
purpose of applying this limitation in mmber, it is intended that
each request be counted separately, whether or not it is subsidiary
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or incidental to or dependent wpon or included in another
request, and however the requests may be grouped, combined or
arranged.

BACKGROUND NOTE

(ORS sections superSedéd: 41.626.,

COMMENT

This rule is a combination of ORS 41.626 and Federal Rule 36.
The principal variations from the ORS section, which were taken
from the federal rule are: elimitation of any restrictions on when
requests for admissions may be served in Section 46 A. and the

~additional time to respond for defendants served with requests; the

specific language in section 46 A. allowing requests as to "state-
ments or opinions of fact of the application of law to fact"; and,
the addition of a requirement in 46 B, that lack of information and
belief may only be used as a response vhere '"the answering party has
made reasonable inquiry."

The Comcil also added several provisions that appear neither
in the ORS section or the federal rule. Section 46 B. was modified
to eliminate the automatic admission arising from failure to respond
within the time allowed for admissions other than the genuineness
of documents and things. The party serving the admission must
apply to the court for an order that the matter requested is ,
deemed admitted. This was done because it was felt the automatic
admission created a procedural trap. Parties receiving requests
for admissions cammot simply ignore them, howewver, and then resist
a court order, as the rule provides the order establishing the
admission shall be given mnless mistake, inadvertence or excusable
neglect is shown. Requests for admission of the genuinenmess of
documents and things are automatically admitted if not denied; the
danger of a serious procedural mistake arising from an admission
of this type is slight, and such admissions are routinely used to
avoid the necessity of authentication of exhibits at trial. The
Council also added sections 46 E. and F. Section 46 E. replaces
RS 41.626(3) and provides that space shall be left for responses
in the admissions form, rather than requiring that the request
be retyped an a separate response. It was felt this would be
consistent with the approach in the interrogatories rule and
would minimize total typing time inwlwved. Section 46 F. provides
a mmber limitation on requests for admissions similar to the
rule governing interrogatories.
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RULE 45
REQUESTS FOR ADMISSION

A. Request for admission. After commencement of an

action, a party may serve upon any other party a request for the
admission by the latter of the truth of relevant matters within
the scope of Rule 36 B.  specified in the request, including
facts or opinions of fact, or the application of law to fact,

or of the genuineness of any relevant documents or physical
objects described in or exhibited with the request. Copies of
documents shall be served with the request unless they have been
or are otherwise furnished or made available for inspection and
copying. Each matter of which an admission is requested shall
Be separately set forth. The request may, without leave of
court, be served upon the plaintiff after commencement of the

action and upon any other party with or after service of the sum-

~mons and complaint upon that party.

B. Response. The request for admissions shall be pre-
ceded by the following statement printed in capital letters of
the type size in which the requeét is printed: "FAILURE TO SERVE
A WRITTEN ANSWER OR OBJECTION WITHIN THE TIME ALLOWED BY ORCP 45 B.
WILL RESULT IN ADMISSION OF THE FOLLOWING REQUESTS." Each matter
of which an admission is requested shall be separately set forth.
The matter is admitted unless, within 30 days after service of the

request, or within such shorter or longer time as the court may

allow, the party to whom the request is directed serves upon the
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party requesting the admission a written answer or objection

addressed to the matter, signed by the party or by his attorney,

~but, unless the court shortens the time, a defendant shall not

be required to serve answers or objections before the expir tin:/
LSy A
of 45 days after service of the summons and complaint upory/dwe.

" If objection is made, the reasons therefor shall be stated. The

answer shall specifically deny the matter or set forth in detail
the reasons why the answering party cannot truthfully admit or
deny the matter. A denial shall fairly meet the substance of
the requested admission, and when good faith reduires that a
party qualify the answer or deny only a part of the matter of
which an admission is requested, the party shall specify so much
of it as is true and qualify or deny the remainder. An answér-

ing party may not give lack of information or knowledge as a

~reason failure to admit or deny unless the answering party states

" that reasonable inquiry has been made and that the information

known or readily obtainable by the answering party is insufficient
to enable the answering party to admit or deny. A party who con-
siders that a matter of which an admission has been requested
presents a genuine issue for trial may not, on that ground alone,
object to the request; the party may, subject}to the provisions of
Rule %6 C. , deny the matter or set forth reasons why the

party cannot admit or deny it.
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C. Motion to determine sufficiency. The party who has

requested the édmissions may move to determine the sufficiency of
the answers or objections. Unless the court determines that an
objection is justified, it shall order than an answer be served.
If the court determines that an answer does not comply with the
requirements of this rule, it may order either that the matter

is admitted or that an amended answer be served. The court may,
in 1ieu of these orders, determine that final disposition of

the request be made at a designated time prior to trial. The
provisions of Rule 46 A.{(4) apply to the award of expenses incurred
in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to

this rule is conclusively established unless the court on motion
permits withdrawal or amendment of the admission. The court may

permit withdrawal or amendment when the presentation of the merits

of the case will be subserved thereby and the party who obtained

the admission fails to satisfy the court that withdrawal or amend-
ment will prejudice such party in maintaining such party's case or
his defense on the merits. Any admission made by a party pursuant
to this rule is for the purpose of the pending action only, and
neither constitutes an admission by such party for any other pur-
pose nor may be used agains% such party in any other action.

E. Form of response. The request for admissions shall be

so arranged that a blank space shall be provided after each

separately numbered request. The space shall be reasonably



calculated to enable the answering party to insert the admissions,
denials, or objections within the spdce. If sufficient space is
not provided, the answering party may attach additional papers
with the admissions, denials, or objections and refer to them in
the space provided in the request:

F. Number. A party may serve more than one set of
requested admissions upon an adverse party, but the total number
of requests shall not exceed thirty, unless the court otherwise
orders for good cause shown after the proposed additional requests
have been filed. In determining what constitutes a request for
admission for the purpose of applying this limitation in number,
it is intended that each request be counted separately, whether
or not it is subsidiary or incidental to or dependent upon or
included in another request, and however the requests may be
grouped, combined or arranged.

- COMMENT

This rule is a combination of ORS 41.626 and Federal Rule
36. The principal variations from the ORS section, which were
taken from the federal rule are: elimination of any restrictions
on when requests for admissions may be served in section 46 A.
and the additional time to respond for defendants served with
requests; the specific language in section 46 A. allowing requests
as to "facts or opinions of fact,or the application of law to
fact"; and, the addition of a requirement in 46 B. that lack of
information and belief may only be used as a response where '"the
answering party states that reasonable inquiry has been made."

The Council also added several provisions that appear
neither in the ORS section or the federal rule. The Council also
added sections 46 E. and F. Section 46 E. replaced ORS 41.626 (3)
and provides that space shall be left for responses in the
admissions form, rather than requiring that the request be retyped
on a separate response. It was felt this would be consistent with
the approach in the interrogatories rule and would minimize total
typing time involved. Section 46 F. provides a number limitation
on requests for admissions similar to the rule-governing interroga-
tories.
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RULE 45
REQUESTS FOR ADMISSION

A. Request for admission. After commencement of an

action, a party may serve upon any other party a request for the
admission by the latter of the truth ofyre]evant matters within
the scope of Rule 36 B. specified in the request, including
facts or opinions of fact, or the app]ication of law to fact,
or of the genuineness of any relevant documents or physical
objects described in or exhibited with the request. Copies of
documehts shall be served with the request unless they have
been or are otherwise furnished or made available for inspec-
tion and copying. Each matter of which an admission is reques-
ted shall be separately set fdrth. The request may, without
leave of court, be served upon the plaintiff after commencement
of the action and upon any other party with or after service of
the summons and complaint upon that party.

B. Response. The request for admissions shall be pre-
ceded by the following statement printed in capital letters of
the type size in which the request is printed: "FAILURE TO
SERVE A WRITTEN ANSWER OR OBJECTION WITHIN THE TIME ALLOWED BY
ORCP 45 B, WILL RESULT IN ADMISSION OF THE FOLLOWING REQUESTS. ™"
Each matter of which an admission is requested shall be separate-
ly set forth. The matter is admitted unless, within 30 days
after service of the request, or within such shorter or longer

time as the court may allow, the party to whom the request is
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directed serves upon the party requesting the admission a writ-
ten answer or objection addressed to the matter, signed by the

party or by the party's attorney, but, unless the court short-

ens the time, a defendant sha]T h6£ be required toﬁgéQVe éhswe?s
or objections before the expiration df 45 days after service of
the summons and comp]ainf onn such defendant. If objection

is made, the reasons therefor shall be stated. The answer shall
specifically deny the matter or set forth in detail the reasons
why the answering party cannot truthfully admit or deny the
matter. A denial shall fairly meet the substance of the requested
admission, and whenvgood faith requires that a party qualify the
answer or deny only a part of the matter of which an admission is
requested, the party shall specify so much of it as is true and
qualify or deny the remainder. An answering party may not give
lack of information or knowledge as a reason for failure to admit
or deny un]eés the answering party states that reasonable inquiry
has been made and that the information known or readily obtain-
able by the‘anéwering party is insufficient to enable the answer-
ing party to admit or deny. ‘A party who considers that a matter
of which an admission has been requested presents a genuine issue
for trial may not, on that ground alone, object to the request;
the party may, subject to the provisions of Rule 46 C., deny the
matter or set forth reasons why the party cannot admit or deny

it,
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C. Motion to determine sufficiency. The party who has
requested the admissions may move to determine the sufficiency
of the answers or objections. Unless the court determines that
an objection. is justified, it shall order that an answer be
served. If the court determines that an answer does not comply
with the requirements of this rule, it may order either that the
matter is admitted or that an amended answer be served. The
court may, in lieu of these orders, determine that final disposi-
tion of the request be made at a designated time prior to trial.
The provisions of Rule 46 A.(4) apply to the eward of expenses
incurred in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to

this rule is conclusively established unless the court on motion
permits withdrawal or amendment of the admission. The court may
permit withdrawal or amendment when the presentation of the
merits of the case will be subserved thereby and the party who
obtained the admission fails to satisfy the court that withdrawal
or amendment will prejudice such party in maintaining such party's
case or such party's defense on the merits. Any admission made
by a party pursuantvto this rule is for the purpose of the pend-
ing action only, and neither constitutes an admission by such
party for any other purpose nor may be used against such party in
any other action.

E. Form of response. The request for admissions shall

be so arranged that a blank space shall be provided after each
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separately numbered request. The space shall be reasonably
calculated to enable the answgring party to insert the admis-
sions, denials, or objections within the space. If sufficient
space is not provided, the answering party may attach additional
papers with the admissions, denials, or objections and refer

to them in the space provided in the request.

F. Number. A party may serve more than one set of
requested admissions upon an adverse party, but the total num-
ber of requests shall not exceed thirty, unless the court other-
wise orders for good cause shown after the proposed additional
requests have been filed. In détermining what constitutes a
request for admission for the purpose of applying this Timitation
in number, it is 1ntendéd that each request be counted sepa-
rately, whether or nbt it is subsidiary or incidental to or
dependent upon or included in another request, and however the

requests may be grouped, combined, or arranged.

COMMENT

This rule is a combination of ORS 41.626 and Federal Rule
36. The principal variations from the ORS section which were
taken from the federal rule are: elimination of any restrictions
on when requests for admissions may be served in section 46 A.
and the additional time to respond for defendants served with
requests; the specific language in section 46 A. allowing requests
as to ". . .facts or opinions of fact, or the application of law
to fact. . ."; and, the addition of a requirement in 46 B. that
lack of information and belief may only be used as a response
where ", . .the answering party states that reasonable inquiry
has been made and that the information known or readily obtain-
able by the answering party is insufficient to enable the answer-
ing party to admit or deny."
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The Council also added sections 46 E. and F. which appear
neither in the ORS sections nor in the federal rule. Section
- 46 E. replaced ORS 41.626(3) and provides that space shall be
left for responses in the admissions form, rather than requiring
that the request be retyped on a separate response. It was felt
this would minimize total typing time involved. Section 46 F.
provides a number Timitation on requests for admissions.
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